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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
PRESENT : SRI S. DAS 
   ADDITIONAL SESSIONS JUDGE 
   SONITPUR, TEZPUR 
 
 

 
CRIMINAL APPEAL  NO. 22 (S-4) OF 2009 

 
 

 
Sri Nirmal Nath,   ………….  Appellant 
Son of- Late Kalai Nath, 
Village- Hatinga Joypur, 
P.s.- Jamuguri, 
Dist-Sonitpur, Assam. 

 
-VERSUS-  

 
 
State of Assam    ………… Respondent 
(Represented by Public Prosecutor, Sonitpur, Tezpur)  
 

 
 

A P P E A R A N C E 
 

For the Appellant : Sri Surendra Mishra, Sri Tapan Paul, Advocates. 
 
For the State  :  Smti. Ranjana Chakravorty, Addl. P.P. 
 
     
Date of Argument : 09-03-2015 
 
Date of Judgement : 23-03-2015                                                      

 

 

 

 

J U D G E M E N T 

 

    This criminal appeal has been filed u/s 374(3) Cr.P.C. against the 

judgement and order of the Ld. Assistant Session Judge, Sonitpur, Tezpur dated 

21-12-2009 in Session Case No. 47/2009 U/S 376 IPC and undergo RI for 7 years 

and a fine of Rs. 5000/- I/D 7 years SI, U/S 376 IPC. 
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The facts necessary to give rise to this appeal are as follows :- 

    The prosecution case as unfolded at the trial is that on last 16-01-

2009 the informant namely- one Babul Nath of village Hatinga Joypur lodged FIR 

with Jamuguri Police Station to the effect that on last 13-01-2009 at about 6 a.m. 

while this informant was away from his house, the accused person namely- 

Nirmal Nath of the same village took his daughter i.e. the victim girl aged about 

12 years to his house on some pretext and then committed rape on her at his 

home. Thereafter, he took her back to the house of the informant. It was further 

alleged that after returning home the victim girl informed the matter to the 

inmates of her house. They went on searching for the accused but he 

absconded. 

    On receipt of ejahar Jamuguri P.S. registered a Case being No. 

06/09 U/S. 376 of IPC against accused Nirmal Nath started usual investigation 

thereon. Upon completion of the investigation the police laid charge-sheet in the 

case U/S. 376 of IPC against the accused person. Thereafter the case was 

transferred to the court of the learned Addl. C.J.M., Tezpur for disposal. 

    On being produced before the court of ld. Addl. Chief Judicial 

Magistrate, Tezpur, the accused person was furnished with all the necessary 

copies as required U/S. 207 of Cr.P.C. by the said court. The case being 

exclusively triable by the Court of Sessions, the ld. Addl. C.J.M., Tezpur 

committed the same to the Court os Sessions for trial. The case was thereafter 

transferred to the court of Ld. Asstt. Sessions Judge for trial. 

    On appearance of the accused charge u/s 376 IPC was framed 

and explained and read over to the accused to which the accused pleaded not 

guilty. Prosecution is order to prove its case examined eight witnesses in all. 

Defence case was total denial and adduced no evidence what so ever. The Ld. 

Court below on consideration of evidence on record and after hearing both the 

side convicted the accused persons u/s 376 IPC. Being highly aggrieved by the 

order of conviction this appeal has been preferred by the accused/ convict 

challenging the impugned Judgement and Order on the following grounds. 

 

GROUNDS : 

I) The Ld. Asstt. Sessions Judge erred in convicting and sentencing the 

appellant u/s 376 I.P.C. and sentenced to undergo R.I. for a term of 
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7(seven) years and a fine of Rs. 5,000/- in default a further term of 

simple imprisonment of 1(one) year on 21-12-2009; 

II) The trial Judge has failed to apply her judicial mind while passing the 

impugned Judgement; 

III) The Asstt. Essions Judge has not considered the Medical Certificate of the 

Doctor; 

IV) The Ld. Sessions Judge did not considered the evidence of the Defernce 

witnesses and passed the impugned judgement; 

V) The appellant and defence witnesses clearly established in evidence that 

there is enmity between the informant, his family members and the 

appellant, as the informant before ¾ years ago encroached upon 1 ½ 

Katha land of the appellant and the informant always had been 

threatening the appellant to face dire consequences and put the 

appellant in jail, but the ld. judge has ignored these material facts; 

VI) PW 7 i.e. the Doctor in his Medical Report clearly stated that there is no 

sign of rape, no sign of injury are found on private parts, vulva and 

vagina were healthy, hymen intact, vaginal swab taken and failed to 

show any human spermatozoa, Radiologically age is between 16 to 18 

years, the Doctor adduced the same in his examination-in-chief and in 

cross examination stated that as per examination there was no 

penetration, yet the ld. Court below convicted the appellant and 

passed the impugned judgement dated 21-12-2009; 

    I have gone through the evidence on record. I have also perused 

the impugned judgement and the grounds cited in the memo of appeal. I have 

also heard argument of both sides. 

 

Decision & Reasons thereof : 

    PW 1 is informant Sri Babul Nath. His evidence is that the 

occurrence took place at about 11 p.m. on the night of Uruka of Magh Bihu 

during the year 2009. According to him on the date of occurrence in the evening 

while he returned home from his duty he found his daughter absent at home and 

on being asked the inmates of the house informed him that the accused person 

who is the brother-in-law of the victim took her to his house for taking meal 

there. He further stated that later on at night at about 11 p.m. the accused 

person took back the victim girl to the house of this PW and then the victim girl 
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let her mother know that the accused person committed immoral act with her by 

gagging her mouth. After receiving information from the mother of the victim girl 

about the said occurrence, this PW informed the matter before Mahila Samity 

and they advised him to treat the girl at first and then to file complaint before 

police and accordingly, this PW on last 16-01-2009 lodged the FIR before 

Jamuguri P.S. and treated the girl at Dhalaibil Hospital and later on police did 

medical examination of the victim girl at Kanaklata Civil Hospital and also 

produced har before the court and get her statements recorded. 

    PW 2- Smti Sewali Devi, the mother of the victim girl. In her 

evidence she stated that the accused person is her nephew-in-law and the 

occurrence took place during the night of Uruka of Mgh Bihu of the year 2009 

and at that time the age of the victim girl was about 12 years and she was 

reading in class VII. Accordingly to this PW on the day of occurrence at about 6 

O‟ clock in the evening the accused person came to their house, took her 

daughter i.e the victim girl to his house for taking her dinner there and later-on 

at about 10/11 p.m. of the night her daughter came running home loudly crying 

„ma-ma‟ and informed this PW that the accused person did immoral act with her. 

She also stated that her daughter i.e the victim girl let her to know that the 

accused person sent his wife to her nearing parental home, closed the door, 

locked the house, removed her wearing panty and did immoral act with her and 

while her daughter showed her penty to this PW she saw blood stained there and 

then she informed the matter to her husband who on the next day informed the 

matter before the Mahila Samity and brought the victim girl for treatment at 

Dholaibil Hospital and as advised by Mahila Samity, her husband lodged FIR in 

this connection. 

    PW-3 is the victim girl. In her evidence she stated that accused 

Nirmal Nath is her brother-in-law and he married the cousin sister of this PW. 

She also deposed that occurrence took place on the night of Uruka of last Magh 

Bihu. On that day at 6 O‟ clock in the evening the accused took this PW to his 

house for taking her meal there. At night she had her meal and she also slept 

there along with the children of the accused. Then he sent his wife to her nearby 

parental house and after closing the door of house he committed immoral act 

with this PW. in her sleeping site. She further stated that while she awaked from 

her sleep found that the accused person after removing his wearing pant and the 

wearing panty of this PW started to commit immoral act with her by penetrating 
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into her vagina by his panis (male organ), this PW then raised hue and cry, 

kicked the accused person and he gagged her mouth and continued to have 

immoral act with her and when his wife came back to his house, he get up from 

her site and pretended to be sleeping. This PW also deposed that she felt pain 

and blood were oozing from her vagina and seeing her crying her cousin sister 

asked what happened to her and then the accused replied that she was crying 

for returning home and then this PW came running to her home, then accused 

followed her and after arriving home she informed her mother about the 

occurrence, her mother let her father to know about it and then her father filed a 

case and she was taken to Dholaibil Hospital for treatment and after filing the 

case police brought her to Kanaklata Civil Hospital, Tezpur for medical 

examination and also produced her in the court and get her statement recorded 

by a Magistrate. Ext-2 is her statement before Magistrate. 

    PW 4 is one Sida Bora. In his evidence he stated that he know 

both the accused person and the victim girl who are his neighbours and on 16-

01-2009 at about 4 p.m. the victim and her parents came to his house and 

informed him as a VDP secretary of the village that accused Nirmal Nath 

committed rape on the victim girl on the night of 13-01-2009. 

    PW- 5 is one Bina Devi. Her evidence is that she know both the 

accused and the victim girl and after 3 days of occurrence she heard that 

accused Nirmal Nath took the victim girl to his house on the night of Uruka for 

taking her dinner there and thereby committed rape on her. 

    PW 6 is Smti Dipa Bora. Her evidence is that on 16-01-2009 she 

came to know that on the night of Uruka of last Magh Bihu accused Nirmal Nath 

took the victim to his house for taking meal there and at that time the victim was 

a girl of 12 years of age. This PW also deposed that she again came to know that 

after taking meal the victim was let to sleep along with the 2 children of the 

accused person in their bed and accused wife while went to her nearby parental 

home, then the accused person gagged the mouth of the victim girl and 

committed rape on her and the victim girl and her parents informed this PW 

about the occurrence. This PW further stated that she also came to know that 

while accused‟s wife returned home then the victim was crying and then accused 

took her own residence and kept her there and thereafter the victim informed 

her parents about the occurrence and later-on her parents informed the matter 

before village people and while the village people searched for the accused he 
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absconded and the victim and her parents let this PW to know about the 

occurrence as a Secretary of Mahila V.D.P. of the village. 

    PW 7 is the M.O. namely- Dr. Achinta Kumar Bruah. In his 

evidence he stated before the court that on 17-01-2009 while he was at 

Kanaklata Civil Hospital, Tezpur as Medical and Health Officer- 1 on that day at 

about 1-30 p.m. he examined the victim girl in reference to Jamuguri P.S. Case 

No. 6/09 U/S. 376 of IPC and upon found the following : 

    Height- 146.5 cm., Waight- 39 Kg, Teeth- 14/14, Secondary 

sexual character – Breast was underdeveloped, public hair and axilary hair 

scanty, Vulva and vagina were healthy. 

    No sign of injury found in her body and private parts. Hymen was 

intact. Vaginal swab was taken and failed to show any human spermatozoa. 

    X-ray of wrist joint, elbow joint and iliac crest done. X-ray plate 

No. 7 dated 17-01-2009. 

Elbow Joint :- Epiphysis around the elbow joint are completely fursed with shafts. 

Wrist Joint :- lower epiphysis of radius and ulna are not yet fused with shafts. 

Lilac crest :- Epiphysis of iliac crest are not yet appreared. 

Inference :- The age of the person is above 16 years and below 18 years. 

1. No sign of rape found on her body. 

2. No sign of injury are found on her private parts. 

3. She appears to be around 14 to 16 years of age clinically, though the 

Radiological age is between 16 to 18 years. 

Exhibit 3 is his medical report and Ext-3(1) is his signature. Ext. 4 is 

the report of Radiologist and Ext. 4(1) is the signature of Dr. B. Phukan, 

Radiologist. 

    PW 8 is the I.O. Sri Kunjalal Pator. His evidence is that on 

16-01-2009 he was O/C at Jamuguri Police Station. On that day at about 

4.30 p.m. he received the FIR filed by the informant Babul Nath in 

connection with this case, made GD entry of the same and registered a 

case thereon and he himself took up the primary investigation. He also 

stated that in course of the investigation he visited the place of 

occurrence, prepared the sketch map thereof, examined the informant, 

victim as well as other witnesses and also recorded their statements u/s 

161 Cr.P.C., did medical examination of the victim girl, produced her 

before the court and get her statements recorded u/s 164 Cr.P.C., 
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collected the medical report of the victim girl and arrested the accused 

person in connection with the case. He also deposed that after completion 

of the primary investigation, he having found sufficient materials against 

accused Niraml Nath regarding his involvement with an offence u/s 376 of 

IPC filed charge-sheet against him under the said section of law. Ext-6 is 

the charge-sheet. 

    The accused person was examined u/s 313 Cr.P.C. In his 

statement u/s 313 Cr.P.C. he denied the prosecution case in toto and 

took the plea that he was falsely implicated with the alleged offence as 

there is long term enmity in between himself and the inmates the house 

of the victim girl regarding landed property. The accused person also 

adduced evidence of 5 DWs including himself. In his evidence the 

accused Nirmal Nath as DW. 1 stated before the court that on 13-01-2009 

he arranged a „Bhojbhat‟ in his house along with his neighbouring families 

of Lila Kt Nath and Tanka Saikia on the occasion of Uruka night of Magh 

Bihu and on that day from 6 O‟ clock in the evening he was busy in his 

residence for preparing the Bhoj-bhat along with his neighjbours namely 

Lila Kanta and Tanka Saikia and also guarding the fencing and the potato 

garden. This DW also stated that while they were so preparing meal and 

guarding the fencing and potato garden there, the VDP Secretary Sida 

Bora came there at about 8 p.m. and remained there till 10 O‟clock and 

his wife Mamoni was helping them in preparing „Bhoj-bhat‟ and also 

preparing cake etc till 1/1-30 p.m. According to this DW on that night the 

victim girl did not come to his house, her age was at that time 18/19 

years and she did not read any school, she was admitted in school lately 

at about 10 years of age but could not pass to next class in one time, 

hence subsequently, her father cut her name from School. According to 

this witness there is no connection, talking etc. among the members of 

his house with those of victim girl for last ¾ years due to some land 

dispute and before 3 years back Babul Nath, the father of the victim girl 

forcefully occupied one and half katha land belonged to him and while he 

complained the matter before village people Babul Nath told that he will 

not vacant possession of the same and also threatened the accused to 

send Jail. 
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    DW 2 is Smti Mamoni Devi has given same evidence as 

DW 1, that their neighbouring Lila Kt. Nath, Tankeswar Saikia came to 

their house on 13-01-2009, remained there from the evening of 5 p.m. till 

night 12 a.m., that time this DW was busy in her home in preparing cake 

etc. till 10/11 p.m. and on that night she did not go anywhere nor to her 

parental home. According to her the victim is her cousin sister, her age is 

18/19 years, she does not read in any school, she failed 2/3 times in the 

same class, her father did not allow her for further study and she was 

admitted in her school at the age of 9/10 years. This DW also deposed 

that on the alleged night of occurrence the victim was neither called on to 

her house nor she came there and since last 4/5 years back there is no 

connection or talking among the inmates of both the house nor they 

visiting to each other‟s house, there occurred quarrel, marpit etc. among 

them for landed property and father of the victim girl forcefully occupied 

the landed property of the accused person. 

    DW 3 is one Jonaram Nath, the father-in-law of the 

accused person. In his deposition he deposed that on 13-01-2009 his 

daughter and the wife of accused person namely Mamoni Bora did not 

come to his house and there was quarrel and enmity among the inmates 

of the house of the accused person and the informant for landed 

property. 

    DW 4 Lila Kt. And DW 5 Tankeswar Saikia also deposed 

to the effect that on 13-01-2009 they were present in the house of the 

accused person from 6 p.m. for preparing „Bhoj-baht‟ with the accused 

person on the occasion of Uruka of Magh Bihu, accused‟s wife was 

helping them, they remained there till night 12 p.m./1 a.m., Sida Bora 

came there at night 8 p.m., on that night the victim girl did not come 

there, her age was about 19/20 years at the time of alleged occurrence, 

there was no connection and talking etc. among the inmates of the house 

of the accused person and the informant and the informant forcefully 

occupied landed property of the accused person. 

    In this instant case prosecution mainly relies upon the 

evidence of PW 3, the victim.  PW- 3 in her evidence on oath stated that 

while she was sleeping in the house of the accused he forcefully had 

sexual intercourse with her. She also stated that blood came out from her 
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vagina/ private part. In her statement u/s 164 also she stated that the 

accused forcefully had sexual intercourse with her but she did not 

mentioned that blood came out of her private part/vagina.  

    Looking at the Medical evidence we find that the Doctor 

did not find any mark of violence on the body/private parts of the victim. 

The Doctor also opined that there was no sign of rape found on the body 

of the victim. As per opinion of doctor the victim is above 16 years and 

below 18 years.  

    So far as evidence of other PWs is concerned they are not 

eye witness to the occurrence. PW mother of the victim girl in her 

evidence stated that on the date of occurrence her daughter had gone to 

the house of the accused and at about 10/11 at the night she came back 

home and told her that the accused inside his house removed her 

underwear and did bad act with her. She also stated that her daughter 

showed her the underwear which was stained with blood. 

    PW 6 is the I.O. from his evidence we find that he did not 

seize any clothes the victim was wearing at the time of occurrence. 

    Now let me see whether the evidence of the victim inspires 

confidence. It is well settled that in rape case the evidence of victim 

needs no corroboration either from M.O. or from any other witness if it 

inspires confidence.  

    The DWs including the wife of the accused stated that it 

was Uruka day and they were in the house of the accused till 11 O‟ clock 

in the night. Be that as it may, the evidence of victim is to be scrutinised 

with much care. So, coming to the facts narrated by the victim I find that 

it is not in dispute that the victim was in the house of the accused on the 

date of occurrence. So, in all probability the accused got opportunity to 

come in contact with the victim.  

    The Ld. Counsel for the appellant vehemently submitted 

that there is nothing in the evidence of M.O. that the victim was raped by 

the accused. It is contended that the DWs have belied the evidence of 

PWs in this case. 

    The ld. counsel relied upon the decision in the case of : 

Baba Dutta @ Mecha Vs. State of Assam (2009 1 Gauhati Law Reports 

421) where in it is held : 
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“Indian Panel Code, 1860, S. 376 – Rape – FIR lodged after 5 days of 

offence – Victim medically examined after six days – No satisfactory 

explanation offered for the delay – Victim suffered no injury on her 

private parts – Medical report also not revealing any injury – No 

resistance offered by victim at the time of offence – Prosecution failed to 

prove the case against the appellant – Conviction and sentence set aside 

and quashed [Paras 16, 17 and 18] 

 

In the case of Moinul Haque and Ors. Vs. State of Assam (2001 1 Gauhati 

Law Reports 516) where in it is held : 

“Indian Panel Code, 1860, S.376 – Rape – Narration of the prosecution 

case full of vital omissions and contradictions – Unsafe to sustain 

conviction relying upon the testimony of the prosecutrix alone – Court has 

a duty to guard itself against false charges of rape – Dignity of women to 

be protected without the aid of emotion – On the facts of the case 

conviction and sentenced set aside.” 

In the case of Dhanu @ Dhananjoy Debnath and others Vs. State of 

Tripura (1999 1 Gauhati Law Reports 421) Where in it is held : 

“ Criminal Jurisprudence – Offence must be proved beyond reasonable 

doubt – Any doubt must go in favour of the accused – Two 

interpretations, one in favour of the accused and the other in favour of 

the prosecution – Doubt is to be resolved in favour of the accused. [Para 

28] 

“Criminal Trial – Prosecuition must prove its case establishing the 

evidence – Conviction cannot be sustained only on the finding that the 

case may be proved. [para 28]” 

    Now I come to the core question as to whether the 

accused had forceful intercourse with the victim. As discussed above I 

find that as regards penetration of the male organ of the accused in to 

the vagina of the victim the medical evidence is does not at all support 

the version of the victim. However, on careful scrutiny of the evidence on 

record I am convinced that the accused on the date of occurrence 

committed indecent assault on the victim. The victim is the sister-in-law 

of the accused. The wife the accused who is the elder sister of the 

victim/cousin in her evidence stated that at the relevant time she was at 
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home making pitha for bihu. However, this statement of DW 2 cannot in 

my opinion altogether belie the evidence of PW 3, victim.  

    On careful analysis of the evidence of both the side and 

also the facts and circumstances I find that prosecution has been able to 

establish that the accused committed indecent assault on the victim. 

    In my considered opinion the evidence on record is not sufficient 

to constitute and offence u/s 376 IPC. I find that the prosecution has been able 

to make out a case u/s 354 IPC. 

Section 354 reads as under : 

    “354. Assault or criminal force to woman with intent outrage her 

modesty. Whoever assaults or uses criminal force to any woman, intending to 

outrage or knowing it to be likely that he will thereby outrage her modesty, shall 

be punished with imprisonment of either description for term which may extend 

to two years, or with fine, or with both.” 

    So far as the offence u/s 354 IPC is concerned, intention to 

outrage the modesty of the woman or knowledge that the act of the accused 

would result in outraging her modesty is the gravamen of the offence. 

    The essence of a woman‟s modesty is her sex. The culpable 

intention of the accused is the crux of the matter. The reaction of the woman is 

very relevant, but its absence is not always decisive. Modesty is an attribute 

associated with female human beings as a class. It is a virtue which attaches to a 

female owing to her sex. 

    In Tarakeshwar Sahu Vs. State of Bihar ( Appeal (Crl.) 1036 of 

2005. (S.C), the Hon‟ble Supreme Court referred to the following :- 

 

In Kanhu Charan Patra v. State, the Orissa High Court stated as under : 

    “The accused entered the house and broke open the door which 

two girls of growing age had closed from inside and molested them but they 

could not nothing more as the girls made good their escape. On being 

prosecuted it was held that the act of accused was of grave nature and they had 

committed the same in a dare devil manner. As such, their conviction u/s 354/34 

was held proper.” 

The High Court of Delhi in the case of Jai Chanmd v. State observed as under : 

    “The accused in another case had forcibly laid the prosecutrix on 

the bed and broken her pyzama‟s string but made attempt to undress himself 
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and when prosecutrix pushed him away, he did make no efforts to grab her 

again. It was held that it was not attempt to rape but only outraging of the 

modesty of a woman and conviction u/s 354 was proper.” 

In Raja v. State of Rajasthan, it was stated as under : 

“The accused took the minor to solitary place but could not commit rape. The 

conviction of accused was altered from Section 376/511 to one u/s 354.” 

   Having regard to the law and facts I find that prosecution has 

been able to prove a case u/s 354 IPC beyond all reasonable doubt. 

    In view of the above I find the accused guilty u/s 354 IPC. 

Accordingly they are convicted. 

 

 

O R D E R 

    

    The order of conviction u/s 376 passed by Ld. Sessions Judge is 

altered to Sec. 354 IPC. Accordingly appellant is sentenced to undergo simple 

imprisonment of 1 (one) year and to pay a fine of Rs. 1,000/- (One thousand), in 

default to undergo S.I. for another 2(two) months.  

    Set off the period of detention. The appeal is partly allowed on 

contest. Send back the LCR. 

    Given under my hand and seal this 23rd day of March 2015. 

 
( S. DAS ) 
 
Additional District & Sessions Judge, 
Sonitpur :: Tezpur 

    

  


